The bench views the child as necessarily lacking in the knowledge of physical cause and effect relationships which is usually acquired only through experience.
5 While a child may have all of the knowledge of an adult relative to a danger which will attend a particular act, he is not regarded as necessarily having the prudence, thoughtfulness and discretion of an adult to avoid the danger. 6 It takes a stronger indication of danger to alert a child." He does not have as much capacity for weighing and relating the factors in a given situation and realizing that there is a substantial likelihood that his conduct will bring these factors into combined and cooperating effect to his injury."
Jurists have toyed with the interesting question of whether modern children are smarter and better able to appreciate the danger and risk in a given situation. In Hellstern v. Smelowitz, 9 the court, noting that there was once a time when "the age of discretion of an infant was determined to begin when the infant was able to count up to 12 pence and to measure an ell of cloth. Y. B. 12 and 13 Edw. III, R. S. 236 (1339)," opined that "the ripening of the mental faculties of children in general must, we think, have been accelerated by the progressive enlargement of a child's scope of observations and experiences in our modern environment." This same thought is expressed in Eckhardt v. Hanson,' 0 to the effect that modem children of tender years have more opportunities to observe and be aware of danger because of the influence exercised upon them by moving pictures, radio and other modern inventions and conditions. Perhaps child psychologists would violently disagree. A child of frontier days, continually required to care for himself and cope with many dangers which the modem child is not ex-posed to, might well have been a much keener and more circumspect individual. The modern child who, while he is exposed to the dangers of the automobile and other modem mechanical devices, does not have the experiences which would tend to sharpen his instincts and senses and capacity for realization of risk and danger."
It may be that jurists, at least in automobile cases, initially reasoned that the automobile was of such comparative newness that it was too much to expect children to appreciate the danger and avoid it. As we have progressed into the automobile age, the judge may have subconsciously come to consider this fact as one of the expected parts of a child's existence which has acclimated the child to the danger of the automobile.
It is difficult to believe that child psychology has, merely by reason of certain mechanical progress in our civilization, been essentially changed. While in some ways he may well realize that certain things such as the automobile hold a great deal of danger, he is still nevertheless a creature of impulse who does not consider the possible danger of a combination of factors which to the more experienced adult mind would present a very present danger. He is still going to "follow a bait as mechanically as a fish." 12
The Rationale of Judicial Leniency
The status of children of tender years has from time immemorial been recognized in law to be different from that of one of more mature years. 13 It has been easy, therefore, for the judge to feel justified in giving the plaintiff child the benefit of his 11 Note the opposing view of McAllister, J., in Tyler v. Weed, 285 Mich. 460, 280 N. W. 827, 837 (1938) :
But in our opinion, it cannot be said in view of distinguished authorities who hold contrary views that this is a matter of which a court can take judicial notice. Such statements are not generally accepted. One cannot say arbitrarily that the mental growth, intelligence, awareness, capability, and judgment of a modern child under seven years of age, are more developed because of such external stimuli. It is not agreed that the development of the child mentality depends upon such considerations." Also to this effect is Verni v. Johnson, 295 N. Y. 436, 68 N. E. 2d 431, 432 (1946) in which the court, referring to the rule of conclusive presumption of incapacity in children between three and four, stated:
It is not an unjust rule or one which changing conditions make obsolete. comparative lack of capacity for taking care of himself, especially when we consider that the courts have tended to water down the defense of contributory negligence.
1 4 There is a tendency to adopt a "double standard" as between the negligence of the defendant (the objective standard) and the subjective standard (which ordinarily would favor the plaintiff) in adult plaintiff cases, 15 thus it is all the more understandable that the courts would relax the defense of contributory negligence in favor of the child plaintiff.
It has been urged that individuals should not be considered at legal fault for failing to live up to a standard which as a practical matter they cannot meet.' 6 This reasoning explains in part the leniency of the courts in continuing to place the child plaintiff in a more favorable climate in the field of contributory negligence.
17
The child is under certain disabilities which should be taken into account in determining whether he should be deprived of his cause of action where his conduct, while not meeting the standard of care required by adults, nevertheless meets a standard of "childish care." This is the most that can be asked of the child as a matter of fairness and ethics.' 8 While it has been reasoned that human sympathy is not the basis for the special rules applicable to children in this area,' 9 courts are, after all, human beings with a tendency to express fondness toward children.
20
The rules in favor of children have been justified on the basis that since the child is lacking in judgment and discretion, 886 (1926) ; the very name "child" evokes thoughts of sympathy and feeling for this being of comparative incapacity, to the extent that it has even been questioned whether it is error for the trial court to refer to the plaintiff as a "child." 21 Cox v. Hugo, 52 Wash. 2d 815, 329 P. 2d 467 (1958) .
the doctrine of contributory negligence should not apply to children except where they are of sufficient "knowledge, experience, intelligence, judgment, and discretion to be capable to some extent of deliberating and acting upon its own experience and judgment." 22 A contrary approach would often free the defendant from liability in situations where he should have foreseen that his act or omissions might result in harm to children and it would be improper to permit him to bring harm to a child and not be answerable in damages. 23 Courts which have allowed the jury to consider the mental shortcomings of the subnormal adult have no doubt found it easy to apply the same standard to children. In each category, the plaintiff is incapable, because of mental incapacity, to look out for himself as well as a competent adult.
24
Analysis by the Jury The nature, capacity, and duty of the child have been considered questions of fact peculiarly within the province of the jury. The jury's "knowledge of human nature generally and of children in particular" is felt to make the jury a proper forum for the determination of these facts. 25 It has been stated that the determination of the degree of care which may be expected in children is based on factors which the jury can weigh "in the light of their experience at least as well as judges" and that it does not require any "special training or learning which judges are supposed to possess in higher degree." 26 22 Von Saxe v. Barnett, supra note 4, 217 P. 62, 64. 23 Jackson v. Jones, 224 La. 403, 69 So. 2d 729, 733 (1953) , in which the court, applying a conclusive presumption of incapacity, as to a boy age seven injured on a pile of lumber, stated:
To hold otherwise would effectually abolish the duty of care placed upon the contractor in this case-that is, that he should have foreseen that the children of the school would be attracted to and would go upon the unguarded lumber which was inherently dangerous to them. The jury has been equated with the "common experience of the public" and, therefore, is eminently qualified to decide fact questions where it is urged that the child plaintiff failed to observe a certain standard of conduct.
7
While the courts have generally viewed the jury as qualified to decide the fact questions involving the alleged contributory negligence of children, there has not been a tendency to entrust to the jury the testimony of expert witnesses on child psychology. 28 This is apparently founded in a belief of the courts that such testimony would tend to confuse and unduly occupy the jury without proportionate benefit. 29 Testimony from expert child psychologists as to proven physical characteristics should not be unduly confusing or time-consuming and should, on the basis of fairness to the party wishing to utilize it, be admissible.
Compare the approach in Tyler vs. Weed, 3 0 in which the court urges that protection of the child "should not in these days be frittered away by the hazards of metaphysical reflection, or the necessarily dubious speculation of juries in such cases." While Judge McAllister recognized that in his state (Minnesota) the reading of scientific works to the jury was not permissible, he concluded that this should not preclude the appellate court from using scientific works and books in determining that children under the age of seven years are conclusively presumed incapable of contributory negligence. The jury alone without expert testimony is at least qualified to decide what should be done in certain fact situations which involve characteristics of children bearing on the questions of whether there was capacity for contributory negligence and whether the child observed the required standard of care. The courts have tended to entrust these matters to the juryman instead of deciding them as a matter of law. 28 Annot., 77 A. L. R. 2d 917 (footnote 13) (1961) where it is stated "apparently there has been little attempt to investigate the question on a factual basis by resorting to studies of child development by psychologists or educators" in referring to the question of capacity.
29 Compare, James and Dickenson, op. cit. supra, note 15 at 784. 30 Supra note 11 at 838.
The Capacity Conundrum-In General
As we have noted above, children have a favored status relative to contributory negligence because they have less capacity (and sometimes no capacity) for appreciating and avoiding danger. It is, therefore, unfair to hold them to the same standard of care as an adult. We must determine, therefore, what factors make a child less capable than the adult.
It is necessary in each case to determine whether the particular child, at the time of the occurrence, had such knowledge, experience, judgment and other similar characteristics, that he should be held to some duty of care. Since children vary widely within the same age group, it is necessary to consider factors other than age. While some indication as to the judgment, discretion, and intelligence of the particular child, age does not alone answer the question. As stated in Sorrentino v. McNeill, 3 2 "the civil irresponsibility of a young child is not regarded as an invariable concomitant of a certain age-except it be little, if any, beyond swaddling clothes-to be arbitrarily fixed upon such age alone, but is to be determined as existing or not, from all the applicable circumstances, like any other question of fact." His discretion to heed and his power of self-control constitute the predominate element.
33
The question becomes one of whether the particular child is "able" to act "unreasonably" under the circumstances, in light of his age, training, judgment and other relevant factors which apply to him. In Bush v. New Jersey and New York Transit
Co.
3 4 it is stated that trial practicality requires that courts designate the age at which the trial court should allow the jury to determine the question of capacity, "absent any special attribute possessed by the child" and that most courts have drawn the line at some point for purposes of certainty and trial expediency. (1959) . 35 The line is not easily drawn and "there is a wide diversity of judicial opinion as to a definite or fixed age that is sufficient to constitute a child sui juris, so as to charge it with contributory negligence." Walston v. Greene, 247 N. C. 693, 102 S. E. 2d 124, 126 (1958) . Ruling that evidence of the child's attending Sunday school and church, enrollment in kinder-(Continued on next page) Even though the child is aware of the danger and an adult would be barred by contributory negligence in not avoiding such danger, the child may not have the required prudence, thoughtfulness and discretion to avoid the danger. He must also "appreciate" the danger in the sense of understanding the implications of the danger. The question is not whether the child is capable of just any negligence but whether he was capable of appreciating the particular danger with which he was confronted at the time of his injury. 3 7 Relative to realizing the risk involved, it has been stated that the child must realize that his conduct will bring certain factors, of which he well may have knowledge, into combined and cooperating effect to his injury.
3 8 This same line of reasoning is found in Hoilman vs. Atlantic Coast Line R. Co.,3 9 where the court reasoned that the plaintiff, age nine, may have known the danger of being on a railroad track when an engine passed, but may have lacked the discretion to appreciate the imprudence of attempting to cross the track under the circumstances. The court ruled that the mere fact that he was familiar with the railroad crossing was not sufficient to overcome the presumption of "want of discretion" which his age implied. One of the most important factors to be considered on the question of capacity is the nature of the danger to which the child is exposed. As noted in Birmingham and A. R. Co. v. Mat. tison, 4 0 some children at the age of seven will better understand (Continued from preceding page) garten, and certain other attributes were considered not sufficient to "distinguish this child from the average child of his age" and therefore the presumption had not been overcome, the court noted additional factors which would be relevant such as attending school, being taught safety regulations, experience in caring for himself in traffic, and any other evidence of his physical and mental capabilities. The court indicated that the factors in Dillman v. Mitchell, 13 N. J. 412, 99 A. 2d 809 (1953) (in which there was evidence that the child attended kindergarten and went to school and to the store by himself and had crossed the highway many times and had been told to watch traffic and understood that he must be careful) would improve the defendant's case. There is no clear-cut statement in the cases as to whether the jury is to determine the question of capacity on the same basis as it determines the question of whether the child has lived up to the required standard of care. Nor is there any definitive rule which in effect says that the jury, if it finds the child capable of contributory negligence, must find that the child failed to observe the standard of care required of it.
Capacity Presumptions
Most courts have recognized that children three years of age or under cannot be guilty of contributory negligence, i.e., the courts in such cases apply a conclusive presumption of incapacity. As to ages from four up to thirteen, the courts have adopted various approaches. Some, using the so-called "Illinois Rule," have applied the conclusive presumption to children beyond six years, thus extending the common law rule which gave children the benefit of such presumption until they reached age seven, by analogy to the criminal law principle that children under seven were not "capable" of crime. Others have applied the "Massachusetts Rule" that in this age bracket there should be a rebuttable presumption of incapacity, which, however, can be overcome by production of substantial evidence to show capacity. The courts have differed as to the effect of the rebuttable presumption. Some hold that where defendant produces sufficient evidence, the presumption disappears and will not be considered 41 The court reasoned that a child raised in the city may be perfectly capable of understanding and avoiding the danger of streetcars, railroads and crowded streets, but insensible to the danger of farm machinery and equipment such as a foot adz or a scythe blade. By the same token, a child raised on a farm would be familiar with and much more sensible to the danger of farm machinery than to the danger of crowded streets in a city. See also: Boyer v. Northern Pac. Coal Co., 27 Wash. 707, 68 P. 348 (1902), which recognizes the importance of experience with dangerous appliances in a case of a boy of fourteen of average intelligence, in which the court discounted the factor of age when compared with natural intelligence and past experience; Kehler v. Schwenk, 144 Pa. 348, 22 A. 910, 912 (1891) (responsibility depends upon the knowledge and experience of the child, and on the character of the danger to which he is exposed); and collection of many cases relative to a variety of dangers which are usually encountered by the child in Annot., 107 A. L. R. 1, 11-40 (1937) . 42 Compare Patterson v. Palley Mfg. Co., 360 Pa. 259, 61 2d 861 (1948): "The care and caution required of a child is measured by his capacity to see and appreciate danger, and he is held only to such measure of such discretion as is usual in those of his age and experience." as evidence. 43 Others hold that the presumption acts as evidence and the trial court cannot as a matter of law do anything but send the case to the jury on the question of contributory negligence, with the result that the child is protected from being found contributorily negligent as a matter of law.
4
As the child reaches the age of fourteen and over, the courts have rather consistently applied a presumption of capacity for observing the same standard of care as that of an adult, which, however, can be overcome by evidence showing that the child had less discretion and judgment than an adult, thus entitling him to be judged by the standard of care applicable to children.
It has been stated that the considerations relevant to overcoming the rebuttable presumption of incapacity are substantially similar to those considered in establishing the standard of care to be required of a child, such as evidence as to his special capacity, intelligence and training. 45 There is, however, no definitive principle that merely because there is sufficient evidence to rebut the presumption of incapacity, the child must be considered as having failed to meet the standard of care required of him.
The mere fact that the child is capable of contributory negligence should not of itself defeat his right of recovery. Capacity is concerned with the child's ability to appreciate danger and to avoid it. The standard of care, on the other hand, is concerned with his obligation to use this ability. Thus the jury should be charged that it has a double question to decide-that is, (1) capacity and (2) whether the child lived up to the required standard of care. 46 This would probably work for the child's benefit since it places a more onerous duty on the jury. Since defendant usually has the burden of proof on the issue, there are two hurdles he has to jump, thus increasing his burden. 46 Ibid. at 927, suggesting, on the other hand, that perhaps the best approach is to submit to the jury the simple question of whether the child has acted reasonably under all of the circumstances, including its age, development, experience, discretion and physical and mental development.
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The Illinois Rule v. The Massachusetts Rule
The "Illinois Rule," which gives a conclusive presumption of incapacity to children (usually up to seven years of age) has in recent years been on the defensive. 47 The attack has been mainly on the grounds that it enforces a rule "contrary to fact" 48 and that it leads to the unbecoming conclusion that one day's difference in age determines whether the child is or is not capable of contributory negligence. 49 In Hellstern v. Smelowitz 5 " the court, stating that the rule rests on the "moss-covered stump of an antiquated rule of criminal law which declined to acknowledge the existence of any capacity in a child under seven years of age to distinguish between right and wrong," reasoned that a boy one day under seven years of age might be guilty of the most flagrant contributory negligence and yet evidence of his exceptional precosity and breadth of judgment and experience could not be introduced "to overcome the illusory presumption of baby-like puerility." 51
The above cases, which adopt the "Massachusetts Rule," point up the proposition that age alone should not be the determining factor of capacity in cases involving children over the age to which all courts accord the benefit of the conclusive presumption of incapacity. From the standpoint of realism, this approach seems to be based on much more solid ground. The basic question is whether the child has the intelligence, experience, training, discretion and alertness to appreciate and avoid the danger.
2
47 Note the distinction between applying a conclusive presumption of incapacity that under the circumstances the child is not capable of contributory negligence as a matter of law. Benning v. Schlemmer, 57 Ohio App. 457, 14 N. E. 2d 941 (1937) . 48 See Dillman v. Mitchell, 13 N. J. 412, 99 A. 2d 809 (1953) . 49 Dogen v. Lamb, 75 S. D. 7, 59 N. W. 2d 550 (1953) . 50 17 N. J. Super. 366, 86 A. 2d 265, 270 (1952) . 51 See also the terse dissent of Potter, J., in Tyler v. Weed, supra, 280 N. W.
840, stating:
The court announced a rule, supported neither by the canon law, the civil law, the common law, or other law, which excludes intelligence and experience in determining culpability and disregards the rule that everyone is bound to use that degree of care which a reasonably pru- The "Illinois Rule," however, has been stoutly and with a great deal of persuasion defended on the basis of the child's impulsive nature and lack of sense perception, with needs of his own and a mentality adapted to his needs; the avoidance of the danger of shifting standards and the confusion and inconsistency which often marks jury decisions; simplicity and administrative expediency. There is a further policy reason that a negligent defendant should not be allowed to escape on the ground that an infant who is not fully aware of the consequences of his acts was also negligent, since defendant was the one who placed the injurious force in operation. The public has an interest in seeing that the infant be recompensed for such loss rather than having the entire expense borne by the public as so often happens; the complications of modern civilization with its crowding traffic and premium on speed has lessened the odds in favor of safety for infants.
53
The Hybrid Standard of Care While it has been stated that there is no ideal standard by which it can be determined whether a given child in a particular case exercised the measure of care which the law requires there has developed a more or less standard phraseology in defining the standard of care required of children. The standard is usually couched in terms of requiring the care reasonably to be expected under the same or similar circumstances from the ordinary child of like age, intelligence, and experience. 54 It has been likened to the ordinary, reasonable man standard used for adults, with the exception that "special qualifications and incapacities of the child may be taken into consideration." 55 There is some question as to whether the so-called adult standard is objective in the sense that it is not subject to the same exception that qualities of the individual person involved may be taken into consideration. 
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In the Charbonneau case 57 it is asserted that "the fundamental rule of reasonable conduct remains constant, but the circumstances of the age and stage of development of the individual in the process of his growth during his minority are important considerations in applying the rule," which was approved in Grenier vs. Town of Glastonbury-' s (Conn.). An instruction that children of tender years "are bound only to use that degree of care which ordinarily prudent children of that age and like intelligence are accustomed to use under the circumstances," while held not error, has been criticized on the ground that the experience of the jurors with the facts in question (which presented a situation which was not of common experience) might differ and therefore the jurors might be confused in trying to determine to what degree of care a child of plaintiff's age was accustomed to use in such circumstances.
9
The court stated that a more accurate test might be one which would require the jurors to ascertain, from their own experience with children, the care and prudence which children of that age might reasonably be expected to exercise. The standard, thus, would be based on what the jury would reasonably expect such a child to exercise and not what the jury might find that the children of like age, intelligence and experience actually exercised under the circumstances in question. This test would be an objective one which would, theoretically, not be based on the individual experience of each juror but on what the jury determined would be reasonable conduct which the public should require of the child under the circumstances.6 0 Such a standard was criticized as being a "confusion of the objective standard of care, and the individual standard of care of a particular child" in Judge McAllister's opinion in Tyler v.
57 Supra note 17.
58 Supra note 33. 59 Neas v. Bohien, 174 Md. 696, 199 A. 852 (1938) . 60 Grant vs. Mays, 129 S. E. 2d 10, 13 (Va. 1963) , should be compared with Neas vs. Bohlen, supra note 59. The Annot., 77 A. L. R. 2d 917 (1961), seems to follow the reasoning in the latter case in saying that most courts would agree that such a child is required to exercise, for his own safety, the standard of care reasonably to be expected under the same or similar circumstances, from the ordinary child of like age, intelligence and experience and that the mental operation to be performed in applying the test is similar to that in formulating the "ordinary, reasonable man" used as a test of adult care, with the exception that special qualifications or capacities of the child may be taken into consideration. Weed, 0 1 in which he seems to have misinterpreted such an instruction as requiring the jury to find what a prudent, careful child of the same age, intelligence, ability and understanding "would do under the circumstances" instead of what such child would be "expected to do." Be this as it may, it is clear that he would not prescribe and require "novel standards of care" or ''more severe obligations of conduct than prevailed in the Middle Ages." 62 The juror would have as much difficulty in following standard of care instructions in adult cases framed similarly to the one in Neas vs. Bohlen. Yet the courts have not hesitated to direct the jury to determine whether the adult has exercised such care "as is usually exercised by ordinarily prudent persons in the same or similar circumstances." 63 There would seem to be no logical difference between the standards in this respect. The juror would be as much confused in the case of an adult as he would be in the case of a child in determining what the average person (adult or child) actually does in certain factual situation rather than in what he is expected to do as a matter of community valuation.
While the standard of care applied to a child is objective in the sense that it applies the standard of children of the same capacity acting as ordinarily prudent children under the same circumstances, the standard is in some respects subjective. For example, the child owes a greater duty than the average child of his age if he has more than the average capacity and intelligence for a child of his age. He must use the capacity and intelligence which he has.
4 This is merely another way of saying that the child must live up to the standard of an older child if the child has the understanding, knowledge, etc., which an older child would have. This measurably discounts the factor of age, which is only one factor to be considered in connection with the experience, of the child.
5
While the courts have recognized that a child is a creature of impulse, they have been unwilling to excuse him from his duty of care just because his action was the result of "irresistible impulse" (a concept more commonly encountered in the field of criminal law).6
The standard of care applied to children purports to hold the child to the intelligence and capacity expected of the fictional child having the characteristics of the plaintiff. In all likelihood the jury will in its own mind emphasize certain sympathy-producing factors in the case, in the child's favor, even though the fictional child is laid before them as the model to which the childplaintiff must conform.
Teen-Agers
If the plaintiff is a teenager of fourteen or beyond his capacity, discretion, knowledge and experience may be taken into consideration in determining whether he exercised due care unless it clearly appears that he possessed these elements to the same extent as an ordinary adult. In Lundy v. Brown 7 the court stated that the age of adult capacity cannot be determined with sufficient "medical accuracy," but it is universally recognized that it is not reached at the age of fourteen. Until a minor has reached the state of maturity showing him to be capable of using the judgment of a reasonably prudent adult, his conduct The adult standard of care has been applied where the child has been injured while engaging in activity normally undertaken by adults. For example, the court has frowned on youthful defiance or disregard of physical laws where he is engaging in the "adult activity" of alcoholic consumption. He is expected "to be aware of the fact that the voluntary imbibing of the amount of wine which he necessarily must have consumed would end in the dire results which followed therefrom"-which is, maybe, a way of saying that he had better know his "capacity." 09 Similarly, he is expected to know certain things about an automobile if he is going to drive one., 0 The perils of water must also be given due respect by the child, even before he arrives in his teens.
7 1 Courts have divided on how to view the teen-ager who violates a driving statute or ordinance. In Wilson vs. Shumate, 7 2 it was held error to instruct the jury that in considering whether or not plaintiff was guilty of contributory negligence, the jury should take into consideration her age, her intelligence and discretion, under a statute which put a duty of care on "every person." Nielsen vs. Brown 73 concluded that plaintiff, a female of nearly seventeen, "put off the things of a child" in assuming the responsibility of driving. 74 
Conclusion
The judge, giving due weight to the mysterious characteristics of the younger child, accords to him great leeway, but the rationale for doing so is somewhat obscure. The jury, considered competent to judge on many matters in what could well be considered the field of child psychology, is usually allowed to be the one to say whether the child has the capacity to be, and has been, contributorily negligent. The area of capacity contains troublesome problems of when to use the conclusive presumption of incapacity and how to use rebuttable presumptions. The "childish" standard of care, although rather uniformly formalized, is a peculiar mixture of the objective and subjective, but, like the adult standard, depends on what society expects as reasonable, considering all the circumstances but having the child's characteristics as additional factors. The teenager and the automobile have created problems over which the courts have been unable to arrive at a uniform approach. (Continued from preceding page) See Simmons vs. Holm, 367 P. 2d 368 (Ore. 1961), ruling that a child, age fourteen, was not guilty of negligence per se where he rode his bike contrary to statute and collided with a car, but recognizing that he was not "free from a general duty to obey the statute. 
